
       It all starts with good intentions.
Corporate partners, wanting to preserve im-
portant business relationships, allocate re-
sponsibility fairly, and avoid aiding claimants
with infighting among potential defendants,
negotiate indemnity agreements. These
agreements, found in nearly all commercial
contracts, should streamline the claim han-
dling process by placing the investigation
and defense in the hands of the entity with
the most information and expertise to effi-
ciently assess and resolve the dispute. 
       Increasingly, however, disputes arising
from such agreements cause additional liti-
gation and harm the good will they were in-
tended to preserve. It doesn’t have to be this
way.

THE INDEMNITY AGREEMENT
       Whether you are a retailer entering
into a service contract with a maintenance

company, security provider or snow removal
contractor, contracting to sell goods manu-
factured by another entity, or arranging for
an entertainer to perform at your venue,
recognition of risks and allocating them is
a sound business practice. A typical indem-
nity provision contains the following:

[Indemnitor] shall indemnify, defend and
hold harmless [Indemnitee] from and
against (i) any and all losses, costs, ex-
penses (including, but not limited to, at-
torney’s fees), damages and liabilities
arising out of or in connection with any
material breach by [Indemnitor] of any of
its representations, warranties, covenants
or agreements contained herein and (ii)
any and all losses, injuries and damages
to any person or property arising out of
or sustained in connection with
[Indemnitor’s] acts or omissions (or

those of its employees, agents and/or
contractors) in connection with the obli-
gations set forth herein. It is agreed that
this indemnity agreement applies to
claims made by employees of
[Indemnitor] against [Indemnitee] and
constitutes a waiver of any defenses avail-
able to [Indemnitor] under a Workers
Compensation Act. The foregoing in-
demnities shall not extend to any claims
arising solely from the negligence or will-
ful misconduct of [Indemnitee], its
agents, employees, representatives or
contractors. The indemnity provisions
shall survive any expiration or termina-
tion of this Agreement.

       The indemnity agreement is usually
paired with an obligation for the
Indemnitor to obtain insurance for claims
arising out of its actions and contractual ob-
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ligations. It is the interplay between the con-
tracting parties and the Indemnitor’s insur-
ance carrier which often results in
contentiousness. 

WE HAVE AN INDEMNITY 
PROVISION – NOW WHAT?
       To illustrate how an indemnity agree-
ment and resulting tender should work,
consider the following scenario: a venue op-
erator retains a security company to provide
supervisors and guards during an event pur-
suant to a contract which contains the in-
demnity provision above. The security
company provides a certificate of insurance
identifying the venue operator as an addi-
tional insured “with respect to claims arising
out of the negligence of the named in-
sured’s operations.” During the event, a pa-
tron is injured when caught between two
others who engage in fisticuffs.
Subsequently, the injured patron’s attorney
sends a letter to the venue operator, alleg-
ing that her client was injured as the result
of inadequate security. 
       When the operator receives the notice,
it sends a letter to the security company and
its insurer, tendering the claim. As drafted,
the indemnity provision should be unassail-
able in light of the clear facts and relatively
separate obligations of the parties. But what
facts govern the tender? And what if the
fight involved two intoxicated individuals
who had clearly been over-served inside the
venue by employees of the venue operator,
therefore implicating potential negligence
of the operator or another subcontractor?
Even in the clearest case, questions like
these provide a basis for someone so in-
clined to delay accepting the tender under
the guise of investigating, requesting docu-
ments, or a myriad of other excuses, thereby
frustrating the purpose of the agreement.

SUGGESTED BEST PRACTICES FOR
PURSUING TENDERS
       So what is the aggrieved Indemnitee to
do when what it believes is a clear tender is
unacknowledged or denied? Are there best
practices which can facilitate the tender and
avoid recriminations? Fortunately, the an-
swer to this question is yes.

1. Assemble your documents – It is critical for
the in-house attorney or risk manager to
have contracts and insurance information
for the specific event, venue or location
available from the outset, together with
an understanding of the operations.
These documents will assist in identifying
the interested parties and their contact
information and helps define the obliga-
tions you seek to enforce.

2. Investigate the facts – Tendering your de-
fense requires an examination of the facts
underlying the claim in order to apply
them to the contractual terms. Gather
and preserve relevant information wher-
ever it can be located, including incident
reports, witness statements, police re-
ports, social media and video. 

3. Understand the contract – Once you have
an understanding of the facts, assess who
was responsible for the activity com-
plained of and identify relevant contrac-
tual provisions, including the scope of the
duties undertaken by the contractor, in-
demnity obligations and insurance re-
quirements. It is important to note that
your contractor and its insurer likely owe
you separate and distinct obligations
under the contract and applicable law.

4. Draft the tender letter carefully – Preserving
the business relationship between
Indemnitor and Indemnitee is usually
key. It is obvious that the tender letter
must contain a statement of the relevant
facts (including, where appropriate, cita-
tions to attached investigation docu-
ments) and an outline of the relevant
contractual provisions. However, the lan-
guage utilized must be appropriate in
light of the relationship between the par-
ties. If the Indemnitor is a close business
partner, words like “demand” may be mis-
understood as aggressive, even if they
track legal requirements. It may be im-
portant to involve employees outside of
the corporate legal or risk management
departments who understand the busi-
ness relationship and their counterparts
at the other entity, such as sales or mar-
keting personnel, and have them review
the letter for content and tone.

In addition, it is important to request a
written acknowledgment and response to
the tender within a certain (reasonable)
timeframe. This defines the terms of the
acceptance or denial and positions the
parties for future communications. It also
may be important if facts arise later which
cause the tender to be rescinded.

5. Consider notifying your business partner that
the tender is coming – Especially when the
commercial relationship is important and
you want your counterparts at your part-
ner to understand that the tender is not
a move of aggression but one of contract
and convenience, picking up the phone
and calling the Indemnitor prior to send-
ing the letter may assist to avoid misun-
derstandings and facilitate a quick

response. We live in an electronic world,
but the value of personal relationships
must be preserved and maintained. 

6. Request separate responses from the
Indemnitor and its insurer – As explained
above, the obligations you are owed are
likely different. If the insurer resists the
tender based on a policy provision or
some other issue between the carrier and
it’s insured, this does not prevent the in-
sured from fulfilling its contractual in-
demnity agreement.

CONCLUSION
       Pursuing and litigating tenders and in-
demnity agreements can be frustrating.
Despite the best intentions of contracting
parties, avoidance or denial of tenders has
become almost a business cliché. While
there is no guarantee of success even in the
subjectively most straightforward fact sce-
nario and clear contractual indemnity lan-
guage, conducting early investigations and
following established protocols can make
the difference between acceptance and ei-
ther delay or denial and preserve important
commercial relationships.
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